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Dan Lacy made this address at the 1960 Biennial Con- 
ference of the American Civil Liberties Union on April 
23, 1960. Mr. Lacy is managing director of the American 
Book Publishers Council and a member of the ACLU 
Board of Directors. 

Many delegates to the conference disagreed with Mr. 
Lacy’s idea that the ACLU should, in line with the Su- 
preme Court's 1957 decision in the Roth case, henceforth 
concern itself with defending only those publications 
having some slight “redeeming social importance.” They 
argued that this would put the burden of proof on the 
defendant and would narrow rather than broaden free- 
dom of expression. 


When the revolutionary generation wrote into the 
Bill of Rights the prohibition against abridgments of 
freedom of the press and incorporated similar provisions 
in the constitutions of almost all of the newly independent 
states, they were not acting on the basis of mere theory. 
A decade of newspaper propaganda had underlain the 
American Revolution and made it possible. Pamphlets, 
freely published and widely distributed, had embodied 
the political theory of the Revolution so thoroughly that 
the Declaration of Independence came only as an affirma- 
tion of already accepted ideas. It was fully recognized 
that the capacity of an unregulated press to expose and 
criticize the errors of government was a principal and 
indispensable resource for the preservation of freedom. 

This same generation realized as well that the new 
experiment in democratic government, if it were to en- 
dure, needed not only a means for criticizing the exercise 
of power, but also the opportunity for a wide flow of 
undistorted information to the public at large. Political 
leaders so dissimilar in their views as Thomas Jefferson 
and John Adams shared the conviction that the American 
experiment could be sustained only upon a system of 
common schools which would produce a universal lit- 
eracy, and thereby a universal participation in the bene- 
fits of a free press. Side by side in most of the state 
constitutions with the clauses on freedom of the press 
are provisions that obligate the states in one way or 
another to the support of universities or of public educa- 
tion. The provisions of the Northwest Ordinance pledging 
public lands for the support of free schools was an ex- 
pression of Thomas Jefferson’s spirit parallel with the 
provisions of the Declaration of Independence and with 
his advocacy of the Bill of Rights. 


Freedom of the press, in other words, was to the 
founding fathers not only a personal liberty essential to 
individual dignity and to the expression of individual 
views, but a practical necessity to the successful conduct 
of democratic government. Moreover, it existed not alone 


but in a context of other measures, largely educational, 
that, taken together, were designed to make possible every 
citizen’s participation in his government through having 
made possible his participation in that flow of informa- 
tion that made democratic government possible. 


The Importance of Fol 


The freedom of information that seemed so impor- 
tant in our revolutionary era has an even greater, indeed 
a far greater, importance today. This is in part because 
the kinds of problems our society has to deal with are 
so very much more complex and more numerous than 
those that confronted Americans of a century and three 
quarters ago. In contrast to the welter of issues that now 
thrust themselves urgently, even desperately, into the 
public attention, the political and economic issues with 
which our forefathers had to deal appear almost simple. 
The importance of means of information has grown with 
the volume of information that intelligent citizenship 
requires. 

And there is a second reason why freedom of informa- 
tion and untrammeled channels for its communication 
are even more important today. That is, that the prob- 
lems which we must somehow solve are remote from our 
daily experience. The problems of imperial relations in 
the eighteenth century or of taxation without representa- 
tion or mid-nineteenth century problems of slavery were 
complex enough heaven knows, but the evils to be dealt 
with and usually the means to deal with them lay within 
the ambit of the daily experience of Americans so that 
they had the opportunity to form personal judgments 
with respect to those issues. Rarely is this so today. Who 
on the basis of his personal experience can form a sound 
judgment as to the atomic policies of the United States? 
Who can weigh in the light of his knowledge the relative 
advantages and dangers of the different proposals for 
disarmament now under discussion? Whose personal ex- 
perience equips him to make a judgment as to policy in 
our economic relations with India or with other develop- 
ing countries? How can we answer the great unsolved 
riddle of Africa by what we learn as we go about our 
daily lives? Yet it is precisely questions of this sort 
whose successful solution will determine the future of 
our country and indeed of our civilization. 

In almost all of the areas of the most urgent impor- 
tance to us we must react not to the world as we ourselves 
know it, but as it is depicted for us in media of communi- 
cation. Correctives to misinformation that appear in those 
media likewise can no longer usually come from personal 
experience but only from the media themselves. Hence, 
only a genuine diversity, a rich and fertile freedom in 
communication, can give us the indispensable means for 
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a confrontation of the extremely, even desperately, diffi- 
cult problems that we now encounter. 

The strengthening of the freedom of communication 
broadly defined hence assumes a greater importance than 
ever in the program of the American Civil Liberties 
Union, and presents issues in which we have a concern 
shared by all groups seeking to preserve freedom in this 
country. 


Communications Problems Are More Complex 


But as the preservation of the freedom of communica- 
tion has grown more important, it has also grown more 
complex. When the First Amendment was drawn com- 
munication took place either face to face or by personal 
letter or through the products of small hand-operated 
printing presses. No elaborate set of public and com- 
mercial institutions was devoted to the dissemination of 
information, and hence the pattern of such institutions 
did not shape the content of communication. It was not 
an unreasonable assumption to suppose that freedom ex- 
isted naturally, even automatically, in the absence of 
affirmative measures by the government to suppress it. 
Save hence for the injunction in the state constitutions 
toward public support of education and save for the pro- 
visions in the federal constitution that made possible a 
more efficient postal service, it was thought necessary 
only to include a negative provision barring the abridg- 
ment of freedom of the press by public authority. 

Today we confront a much more complex situation. 
The government is no longer related to the problem of 
freedom of communication only through its power as a 
sovereign to restrict that freedom. Today government — 
meaning here government at all its levels —has three 
equally important relations to freedom of communication: 
in its role as a source of information, in its role as a 
channel of information and consumer of publications, 
and finally, in its role as a molder of the economic en- 
vironment within which the media of communications 
operate. To analyze in any detail at all this fourfold 
relation of the government to freedom of communication 
and to try to elaborate specific policies for the ACLU in 
respect to each of them would be the subject of a series 
of books, not of a brief address. What I shall try to do 
this morning is only to identify certain problems that 
seem to be of transcendent importance, and to suggest 
some approaches to them and some priorities of attention 
among them. 


Government as Censor 


Let us first turn to the problem of the government as 
censor. If this is no longer the whole of the problem of 
freedom of communications, it remains its core; and it 
remains that part of the problem closest to the central 
conception of the functions of the American Civil Lib- 
erties Union, which is indeed perhaps the only non-self- 
interested national organization devoting itself consist- 
ently to combatting censorship in all its forms. 

In combatting censorship, important victories have 
been achieved in recent years. The absoluteness of the 
constitutional prohibition of abridgments of freedom of 
the press and of speech has historically been qualified 
by three major loopholes. One is the doctrine that utter- 
ances may be suppressed that present a clear and present 
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danger of illegal or socially harmful action. The tradi- 
tional example is the cry of “Fire” in a crowded theatre, | 
but the exception, especially during World War I and 
the immediately following years, extended to utterances 
far more remote from consequent action, so that the 
state was free to suppress almost any utterance it thought 
seriously damaging to its purpose. We have come a long | 
way since that time, and a series of decisions recounted) 
by Chafee and others, have marked milestones toward a) 
nearly complete freedom of political discussion. | 

In customs legislation, the loophole has seemed to. 
result from a not clearly formulated concept that the 
constitutional guaranties are intended to protect the 


speaker and the writer on American soil, and hence to | 
not prevent the exclusion of foreign writing. Under this | 


theory, the customs office is charged with excluding not 
only “obscene” works but also works advocating political 
assassination, anarchism, polygamy, and a variety of 
other doctrines having little contemporary relevance. 
Such a view ignores, of course, the primary importance 
of the rights of the reader and listener, and it would be 
very desirable if the ACLU could bring a test case to 
define the limits of the government’s exclusionary author- 
ity under the First Amendment. However, the admin- 


istration of the customs law is generally so wise and 


temperate that there are few occasions for appeal. 


Foreign Agents Registration Act 


Not so, however, with one statute enforced in part by 
the Customs Service and in part by the Post Office De- 


partment —the Foreign Agents Registration Act. This — 


act, designed to require identification of the source — 
but not the suppression — of political propaganda mailed 
by foreign agents in the United States was given a 


strained interpretation in the 1940’s that was later used | 


as a basis for excluding from the United States any for- 
eign expression of political views of which the govern- 
ment disapproved, unless the recipient were someone of 
whom the government approved. During the early 1950’s 
the administration of this act was so extreme as to have 
been farcical if it were not significantly damaging to 
the national security. Though Congress has refused to 
give the arbitrary interpretations of this act the sanction 
of legislative approval, the Post Office Department and 
Customs Service have continued to enforce the rejected 
interpretation, albeit more cautiously. It has been a slip- 
pery job to find an opening to test in court this almost 
furtively administered concept of the Act, but I under- 
stand that a suit now pending may afford that opportun- 
ity. A clear judicial definition of constitutional limits in 
this area would be most desirable. 

By far the most troublesome aspects of governmental 
censorship at present, however, lie in the area of obscen- 
ity, and here there are genuine questions as to the ap- 
propriate position and tactics of the American Civil 
Liberties Union. After decades in which the courts did 
not address themselves seriously to the constitutional 
issues involved, a series of recent decisions has done 
much to clarify the issues. It has been established in a 
variety of cases, some in federal courts, and some in state 
courts, some involving films and some involving publi- 
cations: that only “obscenity” and not “immorality,” 
“sacrilege,” or similar qualities can be the basis of a 
conviction for obscenity or a denial of a license to show 


a film; that the presumed effect of a publication on a 
minor can not be used as a basis for conviction under a 
statute forbidding sales to adults; that police chiefs and 
district attorneys may not circulate lists of books which 
they believe to be objectionable or obscene in such a 
way as to lead to their withdrawal from sale; that a 
statute must require a showing of scienter on the part of 
the seller of an allegedly obscene object before he can 
be convicted; that the Post Office Department may not 
bar materials from the mail without an appropriate ad- 
ministrative hearing; and that an appeal lies to the courts 
from the validity of the Postmaster General’s finding of 
obscenity without a showing that such a finding was 
arbitrary or capricious. 

The fundamental issue of the constitutionality of ob- 
scenity legislation per se, however, did not come before 
the court until the case of U.S. v. Roth in 1957. As an 
amicus curiae, the ACLU in this case took the position 
that there was no special category of “obscene” publica- 
tions to which the protection of the First Amendment 
did not extend, and that the state could forbid only those 
publications or utterances whose dissemination under 
the particular circumstances presented a clear and present 
danger of leading to criminal acts. The Supreme Court 
did not uphold this position, which was also presented by 
the defendant and by other amici. On the contrary, the 
Court, speaking through Justice Brennan, held that al- 
though the constitutional protection extended to “all 
ideas having even the slightest redeeming social impor- 
tance” — unorthodox ideas, controversial ideas, even 
ideas hateful to the prevailing climate of opinion — 
obscenity lay outside this protection “as utterly without 
redeeming social importance.” Though the position of 
the ACLU on the “clear and present danger” doctrine 
was not sustained, the Court’s opinion in the Roth case 
did ag contribute significantly to the protection of civil 
liberties. It gave the sanction of the Supreme Court to 
the position taken by Judge Woolsey in the Ulysses case, 
and confirmed by the Circuit Court of Appeals, that 
obscenity must be judged in terms of the dominant 
theme of the work as a whole and in terms of its effect 
upon normal persons and not upon the particularly sus- 
ceptible. It made it clear that sex and obscenity were 
not synonymous and that freedom to discuss sexual mat- 
ters must be protected. And finally, it recognized the vital 
importance of careful and judiciously administered stan- 
dards for judging obscenity in order to “safeguard the 
protection of freedom of speech and press for material 
which does not treat sex in a manner appealing to pruri- 
ent interest.” 

Though the importation into the judicial definition 
of obscenity of a test of appeal to “prurient interest” 
(derived from the model statute of the American Law 
Institute) may be thought to have added further confus- 
ion to an already vague definition of obscenity, the Court 
had in effect made clear by a subsequent series of per 
curiam decisions overruling convictions in obscenity 
cases its intention that the definition of obscenity be 
very narrowly construed so as to apply only to what has 
been loosely termed “hardcore pornography.” The Court 
has shown itself willing to take very seriously the prob- 
lem of closely restricting the scope of the loophole opened 
in the First Amendment by the exception of obscene 
materials from its protection. It would appear unlikely 
that a conviction for the sale of any work with any 


significant pretention to literary or informational value 
could today be sustained on appeal, even though the work 
in question contained completely candid discussions of 
sexual matters. This represents a more secure position 
for freedom from censorship than any occupied in previ- 
ous decades. 

What should be the position of the ACLU in the light 
of the Roth opinion? Should it continue to adhere to the 
position stated in its amicus brief in that case that only 
the existence of a “clear and present danger” of inciting 
to criminal acts can justify the banning of allegedly 
obscene publications? Or shall it rest content with the 
Roth opinion, conceding that obscenity as there defined 
does not enjoy constitutional protection? Or should it 
adopt some new position? 

If adherence to the clear and present danger position 
is to be anything more than a formality, it will be neces- 
sary for the Union to seek out a case in which there has 
been a conviction for the sale of a publication which we 
admit to have as its dominant theme an appeal to a 
prurient interest—that is, to a shameful or morbid 
interest in sex or excretion— and an appeal to this 
interest on the part of a normal adult, a publication which 
we admit was wilfully sold by a defendant who knew its 
content, and which we concede to be without any slight- 
est redeeming social importance. We would then have to 
undertake to persuade the Supreme Court to hear the 
case, to reverse its previous and recently arrived at 
position, and to hold that even though the publication 
was definitely obscene and was knowingly sold, the de- 
fendant must be acquitted because there had been no 
showing that its sale presented a clear and present danger 
of leading to a criminal act. To state this alternative is to 
suggest its rather quixotic futility. 


‘Clear and Present Danger’ Test 


But there are more important reasons of principle 
which lead me to believe, with the advantage of hind- 
sight, that the clear and present danger position is a 
dangerous one to take. It means either too much or too 
little. If the test is to be interpreted strictly so that the 
prosecution is under the burden of demonstrating that 
the sale by the defendant of the particular work in 
question under the circumstances in which he sold it 
presented a clear and a present danger of inciting some- 
one, presumably the purchaser or one to whom he had 
shown the book, to commit an unlawful act, then it is 
obvious that no prosecution for obscenity could ever be 
successful and that the adoption of the test for all prac- 
tical purposes would wipe the obscenity laws from the 
books. I think it is clear that the courts are not, in fact, 
going to accept the doctrine if they understand it to mean 
this. If we understand it to mean this, then I think that 
we should forthrightly take the position that literally no 
obscenity law is constitutionally valid and stand without 
evasion on that position. 

But the courts will not so interpret the clear and 
present danger test. Indeed, so liberal a judge as Judge 
Frank, in the appendix to his opinion in the Roth case in 
the Circuit Court, suggested that the test would have to 
be not whether the individual sale of a particular work 
presented danger of incitement, but whether any sale of 
a book “of the kind or type” presented such a danger; 
that the danger would have to be construed as clear and 
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“»robable” rather than clear and “present,” and that 
“some moderately substantial reliable data” would be 
sufficient to establish the presumption of such a danger. 
Moreover he held that the alleged incitement need not 
be to criminal conduct, but to any conduct that could 
by statute validly be made criminal. If the test is softened 
to this degree — and I think inevitably it would be in 
judicial practice — then we might find a basis of con- 
viction in the testimony of any expert witness, such as 
a psychiatrist, that materials of any given type, e.g. 
“girlie” magazines, presented a probable danger that 
some, at least, of their purchasers would be incited to 
commit unlawful acts or anti-social acts that could be 
made unlawful. Note that when the danger of unlawful 
acts becomes the test we can hardly reasonably require 
showing that the work would incite the typical or normal 
reader to crime. Obviously, when an incitement to crime 
is the test, it must mean incitement of the criminally 
disposed or those liable to such incitement. When we 
add to this fact that a surprisingly wide variety of sexual 
acts are crimes in one jurisdiction or another, it might 
be quite easy for the clear and present danger test to 
dissolve into one even less protective of civil liberties 
than the Hicklin doctrine. 

If we do not persist in the clear and present danger 
doctrine and yet are not content with the ambiguity of 
the Roth opinion as it stands, we have two courses. One 
is the absolutist position that the First Amendment when 
it says, “The Congress shall make no law abridging the 
freedom of the press,” means “no law.” This position is 
an attractive one. It would certainly cut cleanly through 
a series of difficult knots and give us a position which is 
logically defensible. Unhappily, I do not think our intel- 
lectual dilemma is to be so easily resolved. One can 
indeed say that “no law” means “no law,” but “abridg- 
ment” and “freedom of the press” are not so automatic- 
ally defined. The real question is what sort of acts or 
communications constitute the “speech” or output of the 
“press” whose freedom may not be abridged. For ex- 
ample, if one assumes that the state has power to prohibit 
two persons from engaging in sexual congress upon the 
public streets, one can then hypothetically construct a 
series of gradations: the performance of such an act as 
an “exhibition” at a stag party; the projection of a film 
of such an act and nothing else at a stag party; the exhi- 
bition of still pictures of such an act with no artistic or 
literary or scientific connections; the distribution of a 
lewdly intended illustrated pamphlet without literary, 
scientific, or medical significance depicting and describ- 
ing such an act; the distribution of a similar pamphlet 
without the illustrations; the description of such an act 
as a part of a literary work where it is relevant to the 
depiction of character and plot; the inclusion of such a 
description in a work of obvious literary merit. So long 
as we concede that the act at one end of this chain is not 
constitutionally protected, though we assert that the acts 
at or near the other end of the chain are clearly con- 
stitutionally protected, we must admit to the existence of 
a line at which the protection ceases — or rather at which 
it begins. 


‘The Slightest Redeeming Social Importance’ 


I suggest that all of us have been concerned with draw- 
ing that line in the wrong dimension. We have been con- 


cerned, and the courts have been concerned, with the 
problem of how explicit the description or depiction of 
sex may be without falling into the area of “obscenity” 
which lacks constitutional protection. I suggest rather 
that the boundary of constitutional protection is not de- 
fined by any permissible degree of candor or frankness 
or any permissible character of language. Rather it seems 
to me that the boundary of constitutional protection lies 
at the point at which any picture or any form of words 
becomes part of a communication having, in the words 
of the Roth opinion, “even the slightest redeeming social 
importance.” This would mean that we assert that there 
is no aspect of sexual or other behavior that cannot be 
discussed, no degree of explicitness with which it cannot 
be treated, and no words with which it cannot be de- 
scribed so long as its description is a meaningful part of 
a communication of ideas having this slightest redeem- 
ing social importance. Once the constitutional guarantee 
has been achieved, it is absolute (saving the other recog- 
nized exceptions as in the case of libel, fraud, and the 
like). The forfeiture of constitutional protection would 
come not from the presence of a sexual content, no matter 
how explicit or frank, but from the absence of anything 
that would dignify the picture or form of words as a 
communication of ideas within the meaning of the First 
Amendment. I believe that this concept is in accord with 
the spirit of the Roth opinion, but as the opinion now 
stands the concept of the complete constitutional protec- 
tion of all communications of “ideas having even the 
slightest redeeming social importance” is only collaterally 
linked to the definition of obscenity itself, and I think 
it would be highly desirable if the court would declare 
itself more explicitly on this point. 

I am suggesting, in short, that the ACLU take the 
position that any effort by a federal, state, or local 
authority to enforce an obscenity statute that has the 
effect of preventing or punishing the communication of 
any idea having, in the words of the Supreme Court, 
“even the slightest redeeming social importance” is an 
abridgment of the freedom of press and speech guaran- 
teed by the First Amendment and is hence unconstitu- 
tional. I recommend that the ACLU support appeals of 
defendants whose convictions offend the Constitution in 
this respect, and that it seek the opportunity of bringing 
a carefully selected test case before the Supreme Court 
in the specific hope of clarifying Justice Brennan’s state- 
ment referring to obscenity as “utterly without redeeming 
social importance.” It seems to me of the greatest im- 
portance that this statement be defined as asserting not 
that the presence of obscenity robs a communication of 
any “redeeming social importance,” but rather that the 
presence of any redeeming social importance removes 
the communication from the category of the obscene, and 
that so formulated this statement becomes an integral 
part of the definition of obscenity. 

Let me make it clear that the acceptance of this 
recommendation would not commit the Union to a posi- 
tion that obscenity statutes are constitutional, or if con- 
stitutional are desirable, even when applied by due pro- 
cess to material that in fact is utterly lacking in all 
redeeming social importance and that otherwise falls 
within the definition of obscenity laid down in Roth. 
It would simply mean that the cases on which it elected 
to fight would be those in which the suppression of some 
idea of redeeming social importance appeared to be in- 


volved and that its fight would be based on the grounds 
of that suppression. I believe that in the execution of such 
a policy our efforts will be most soundly and truly based 
and will be most effective in achieving the central pur- 
poses of the Union. 


Local Censorship 


In local censorship campaigns which affiliates must 
often confront, the threat to civil liberties arises not only 
from an unconstitutional definition of obscenity applied 
by the courts, but also, and to an even greater degree, 
from affronts to due process that occur outside the courts. 
Aware that the courts will not readily brand as illegal 
many materials which they personally think objection- 
able, both police and prosecuting attorneys and local 
“decent literature” committees are likely to employ 
other means to be rid of what they dislike. One method 
is simply harassing tactics by the police, including well 
publicized arrests on flimsy charges that are later dis- 
missed or not pressed or not for a long time brought to 
trial. Another method is the circulation by the police or 
prosecuting attorney of lists of “objectionable” publica- 
tions in such a manner that the sellers thereafter remove 
them from sale. Since the newsdealers and magazine and 
paperbound book wholesalers against whom these pres- 
sures are normally brought have little stake or concern in 
whether they sell one publication or another, and since 
they are eager to have police goodwill, such tactics are 
often very effective. They are, however, clearly illegal, 
and have been enjoined in such cases as Bantam v. Melko 
and New American Library v. Allen. A protest to the 
appropriate legal authorities buttressed by reference to 
the relevant cases will often stop this procedure. When it 
fails, a suit for injunction should be considered. 

Private groups may similarly undertake to exercise 
an extra-legal compulsion to prevent the sate of publica- 
tions or the showing of films to which they object. Such 
efforts are usually based on lists circulated by the Na- 
tional Office for Decent Literature or the Legion of 
Decency, though the use of compulsion to enforce com- 
pliance with the lists is officially frowned on by both 
organizations. Here we enter a confused area of con- 
flict of rights. Surely it is wholly within the right of any 
citizen group to express its opinion of a book or film, 
including the opinion that it should not be sold or shown, 
and to seek to persuade others to that opinion and to 
persuade them not to buy the book or attend the film. 
When the effort goes beyond persuasion and undertakes 
to exercise compulsion through a boycott of other prod- 
ucts sold at the store or other films shown at the theater, 
it enters an area which is very likely illegal (under state 
laws against restraint of trade) and is certainly offensive 
to the rights of others. 

Though such private boycotts may well be illegal, 
suits to enjoin them are seldom if ever a practical remedy. 
Here, as in other areas that I shall discuss, the mainten- 
ance of a true and effective freedom of communication 
depends upon the existence of public attitudes that en- 
courage such freedom. In seeking to reinforce such atti- 
tudes, the local affiliate, if it does not attack the problem 
in shrill isolation, will have many allies. The newspaper 
editor, the labor union leader, the liberal clergy, the 
public librarian, liberal members of the bar, the uni- 
versity or college faculty if there be one, are all likely 
sources of support, who will welcome the chance to speak 


on clearly defined issues of principle. Such alliances will 
be most effective if they have been formed and strength- 
ened over a period of time in dealing with many issues of 
common interest and do not have to be extemporized on 
the spur of the moment. 

In local obscenity drives, as in all aspects of censor- 
ship, the shadow of fear cast by official action extends 
far beyond the action itself. For every title removed from 
sale by court action or even as a result of organized com- 
munity pressure, a hundred more may be removed by 
dealers or distributors who want simply to “avoid trou- 
ble.” Here lies the real impact of censorship. This spread- 
ing effect of fear is greatly aggravated by the fact that in 
most jurisdictions a judicial determination of obscenity 
can be obtained only as an aspect of a criminal trial. It 
is difficult to get people to follow the path of due process 
if it leads through the defendant’s dock of a criminal 
court. The damaging consequences to a local business 
man of being tried — even though acquitted — on crim- 
inal charges of selling obscene literature are serious. 
Hence it may be to his interest to remove from sale any 
material that might conceivably bring the risk of arrest, 
even though he might feel sure of ultimate acquittal. 
Moreover, the procedures of the criminal law are but 
awkwardly applied to a case in which the question is not 
“Did the defendant commit the crime?” but rather “Is 
what the defendant did a crime?” 

Several states now have statutory procedures under 
which the prosecuting attorney, when the obscenity of an 
item is in doubt, may proceed by an in rem action against 
the book or other item in question. The publisher or any 
other interested person may come to its defense. Criminal 
charges will, in such a situation, be made only for the 
sale of the item swbsequenily to a judicial determination 
in an in rem procedure that the item is obscene. A book- 
seller may handle any material — unless its obscenity is 
manifest — with confidence in the absence of such a 
determination. 

Leaders in the ACLU have offered objection to stat- 
utes authorizing such proceedings on the grounds that 
they smack of prior restraint and that the burden of 
proof upon the state may be lessened by its moving under 
civil or equity rather than under criminal law. It seems 
to me, however, that no one of the significant character- 
istics of prior restraint is or need be present in such a 
statute and that the difference in burden of proof, if any, 
has no practical meaning in this type of case. On the 
contrary, such a procedure would be a major contribu- 
tion to the reduction of the broad area of anxiety that 
is presently the most effective of all censorship forces. It 
may be mentioned in passing that one of the mose care- 
fully designed drafts of such legislation was prepared 
by Professor Robert McClure for the Minnesota affiliate. 
The possibility of such legislation should command the 
interested attention of affiliates. 


The Increasing Role of Government 


I have given a perhaps disproportionate part of this 
morning’s necessarily limited allotment of time to direct 
governmental censorship because that is a_ traditional 
center of the ACLU’s concern. But we should not lose 
sight of the fact that there are other relations of govern- 
ment to communications that currently far more seriously 
threaten freedom of information than does censorship 
itself. These relations arise from the fact that the govern- 
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ment is, to an increasing degree, the only adequate source 
of information on the issues of greatest importance to us, 
that much of our information reaches us through such 
governmentally supported channels as schools and _li- 
braries; and that governmental policies affect the econom- 
ic framework of the media of communication, with the 
utmost consequences for the content of communication. 

Our task is made much more complex on all of these 
questions by the fact that none of them is capable of a 
black-and-white answer, and there are no absolute con- 
stitutional rights that can be unequivocally asserted. 

The problem of the willingness of the government to 
carry on its business in public and make a disclosure of 
its acts is doubtless as old as government itself. The 
problem is encountered by affiliates primarily in con- 
nection with secret proceedings of legislative committees 
and municipal boards of city and state administrative 
commissions, and perhaps most acutely of all, in connec- 
tion with the police. The study made by the [Illinois 
affiliate of unlawful detention by the Chicago police 
reveals a classic case of the problems of governmental 
secrecy. This is an area of combat where, fortunately, 
one can almost always find a vigorous ally in the local 
press, which has a professional, as well as a civic, sense 
of outrage at unwarranted governmental secrecy. 

Such secrecy is not only bad in itself as contributing 
to the subordination to private interest and diminishing 
public control over the affairs of government. In addition, 
it provides a cover beneath which the most serious denials 
of due process take place. Peculiarly is this true in con- 
nection with police secrecy. Exceptional vigilance on this 
point could well be an important item on the program of 
every affiliate. 


Civil Liberty and Government Publicity 


Not in every case, however, does the argument for 
individual civil liberty always coincide with the argu- 
ment for maximum governmental publicity. Secrecy and 
informality of proceedings in juvenile courts, for example, 
may open the way to a denial of due process, but they 
certainly save juveniles from what is, in terms of their 
years, the cruel and unusual punishment of publicity. So 
also with executive sessions of legislative investigating 
committees which may give a person the right to refute 
charges against him before the charges are given pub- 
licity. The true residence of liberty is not always easy to 
discover in these situations. 

At the national level, the problem has been greatly 
complicated by a genuine increase in the areas to which 
considerations of military security may be properly ap- 
plied, and by an all too human willingness to take advan- 
tage of this opportunity to apply security considerations 
to information even when administrative embarrassment 
is the only risk. I commend to your attention the work 
on Freedom or Secrecy by J. Russell Wiggins of the 
Washington Post and the various proceedings of the 
American Society of Newspaper Editors who have been 
especially vigilant in this problem. The ACLU itself has, 
of course, taken a position in support of legislation spon- 
sored by Congressman Moss which would narrow the 
area in which the government is free to control the release 
of information for security reasons. 

Any such legislation, however, must of necessity leave 
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a great deal to policy. Almost inescapably it is the person 
or the agency whose acts are concerned that must make 
the decision as to how much concerning those acts shall 
be made public. This is an unsatisfactory but essentially 
unavoidable situation. The only secure protection of the 
public interest in the maximum feasible candor is a con- 
viction of the deep importance of such candor at the 
highest levels of the White House and the cabinet —a 
conviction that will persistently see that mere adminis- 
trative inconvenience or embarrassment is never used to 
deny the people a full knowledge of the affairs of their 
government. Here, as in so many increasingly important 
areas of the ACLU’s concern, the intangible of discretion 
and of persuasion are larger than the relative clarities 
of the law. 


Government as a Source of Information 


Today, however, the government is important as a 
source of information in quite another sense. It is not 
alone the administrative, legislative, and judicial acts of 
government agencies of which we need to have informa- 
tion that can only be obtained from governmental sources. 
Going far beyond this in precisely those areas of the most 
crucial importance to the national future, the government 
dominates research, much of which is classified, and is 
the only source of information not only about its own 
acts, but about the underlying problems to which its acts 
are addressed. 

The classic instance, of course, is in the military uses 
of atomic energy and the consequent radiation hazards. 
The nation must make decisions which are very likely to 
determine its own national future, and may indeed de- 
termine the whole future of the human race. It must do 
so not only in the face of ignorance as to many of the 
acts of the Defense Department and the Atomic Energy 
Commission, but also on the basis of very incomplete 
and limited information on the physical, biological, and 
medical facts involved. Of substantially equal degree, the 
same situation exists in connection with weapons policy 
and with disarmament. In less degree, it is true of inter- 
national relations. In exactly those areas in which it is 
of the most urgent, indeed the most desperate importance, 
that our national decisions be wise and informed, they 
can be informed only to the degree and in the ways in 
which the government chooses to permit. I do not mean 
to suggest that there has been a conspiracy on the part of 
the government to restrict information so that ignorant 
citizens must concur in its policies, though I am sure that 
there are government officials who, in their hearts, think 
that a little public knowledge is a dangerous thing in 
areas where they feel their responsibilities very keenly. 
On the whole, the government has been moving in the 
direction of greater candor, but here we have a problem 
of new dimensions, which is likely to grow greater as 
time passes. As one area after another of our national 
life becomes of growing importance to the national se- 
curity, we are likely to find that the government not 
only through its own operations becomes almost a 
monopoly of information, but the government, in turn, 
through university contracts and other programs, will 
have brought into its service a great part of the total 
reservoir of professional competence in the field. There is 
no great number of physicists left capable of doing ad- 


vanced work in nuclear energy whose activities are not 
now directly or indirectly financed by the government 
and whose capacity to state their views freely is in some 
degree qualified. Experts on Russia or on Asia are in 
less but important degree subject to the same sort of 
situation. An interpenetration of government and scholar- 
ship, in many ways a highly desirable thing, will increas- 
ingly take place in the areas of most acute concern and 
will increasingly minimize the opportunities for inde- 
pendently formed criticism of governmental activities. 

Here is, I believe, one of the major problems of our 
time, and one requiring great wisdom. A relatively en- 
couraging study on this subject, Charles V. Kidd’s 
American Universities and Federal Research, has just 
appeared and is worth your attention. I hope that the 
ACLU will find it possible, in association with the many 
other organizations deeply concerned about this same 
problem, to encourage further continual study. To find 
the balance of wisdom in this area will be difficult and 
will require the maximum degree of illumination that 
we can achieve. The incoming of a new administration, 
of whatever party, will be an auspicious time to begin 
work, since it will not feel so great a commitment to the 
protection of existing policy. 


Government as a Purveyor of Information 


A third major relation of the government to the free- 
dom of communication — one to which the ACLU should 
be especially sensitive —lies in the government’s own 
role as the buyer and purveyor of books. Probably over 
half of all books published in the United States are 
bought by federal, state, or local governmental agencies, 
including schools, public libraries, governmental libraries, 
and the armed services. For elementary and secondary 
school textbooks, tax-supported school systems are, of 
course, the almost exclusive market and for many other 
types of books, the governmental market, thus broadly 
defined, is of major importance. 

A textbook not widely acceptable to school authorities 
cannot be successfully published. Primarily, of course, 
the decisions of state and local school authorities as to 
textbook purchases, are made on purely professional 
grounds, and there is an anxious effort on the part of 
textbook publishers to produce books that meet the high- 
est current professional standards. But the desire to 
avoid offending sectors of the community and to avert 
criticism by groups who are likely to attack textbooks as 
“radical” or “communist” or “socialist” has meant that 
textbooks are selected and hence are edited with some 
care to avoid the possibility of such accusations. There 
is a tendency to emphasize, perhaps to overemphasize, 
a degree of neutral objectivity. Because the textbook 
market is of necessity a national market this has meant 
that textbooks used in any one state will have been edited 
with a care to avoid offense in any state. The student in 
Vermont is likely to study a social science or American 
history from a textbook whose treatment of racial prob- 
lems or the role of slavery in American history is in- 
offensive to school boards in Alabama. 

In this respect, the problem of textbooks is, of course, 
only one aspect of the problem of public education itself. 
Classroom teaching is under the same pressures for neu- 
trality and “objectivity” as the textbook. 


Once again we are not dealing with blacks and whites. 
No group should rejoice more than the Civil Liberties 
Union that the classroom and the textbook are not, in 
fact, used as a means of indoctrination of any pre- 
determined point of view, whatever it may be. There is, 
however, a great deal of difference between “objectivity” 
as the disinterested search for truth with no other motive, 
and “objectivity” as an effort to represent the facts as 
though they led to no conclusions other than those uni- 
versally accepted. The “objectivity” toward which the 
school system and its servant, the textbook, is sometimes 
driven has its own built-in bias. Because the neutrality 
and the disinterest imply a satisfaction with the status 
quo, an absence of a drive for anything different lends a 
continuous and powerful and tacit support to the quite 
specific position about American life that things as they 
are are pretty much all right. 

Just as the character of textbooks is a reflection of 
the character of teaching, so the character of teaching and 
indeed of the educational system as a whole simply re- 
flects fundamental social patterns. No superficial answer 
to the problem of having more controversial textbooks 
will be found by attention to textbooks alone. Certainly 
the Civil Liberties Union should be the last of all agencies 
to descend upon the schools with a special interest de- 
mand as to the character of teaching or the character of 
textbooks or school library holdings. Rather our goal 
in association with many other like-minded groups should 
be to try to encourage in the educational system at all 
levels an eager willingness to inquire, a desire to en- 
courage the child’s own passionate feelings even if the 
school is dispassionate, an active solicitation of varied 
points of view, and a willingness to supplement basic 
teaching materials with exploration of all the wide diver- 
sity of points of view expressed in other forms of com- 
munication, the newspapers, the magazines, broadcasting, 
and books at large. 


Library and Textbook Restrictions Differ 


When we turn from the textbook to the library, though 
libraries buy a hundred million dollars a year or more — 
at wholesale prices — of American books, they do not 
so dominate the market as to affect seriously what kinds 
of books can and cannot be published. Moreover, since 
decisions to buy library books are made, by and large, 
one copy at a time instead of by adoptions which may 
represent the purchase of thousands, even hundreds of 
thousands of copies of a book, the unwillingness of any 
one library or even a group of libraries to buy a particu- 
lar book has only a negligible effect on its publishability. 

The importance is the other way about. To tens of 
millions of Americans the only feasible way to get the 
great majority of books is through the library. Most 
Americans do not live in reach of a bookstore. The paper- 
bound books available to most of them are only the few 
dozen titles on the newsstand at any one time. The only 
way the whole range of books is available to many an 
American is through his public library. If he lives in a 
town whose library will not buy books about race prob- 
lems, so far as he is concerned such books essentially do 
not exist. 

Hence the freedom of library selection and the pro- 
tection of libraries from censorship are among the central 
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problems of freedom of communications in the United 
States. It is a matter of deep gratification that the attacks 
on public libraries so common only a few years ago have 
now dwindled almost to disappearance. It seems now 
hardly thinkable that within this decade in one of the 
greatest research libraries in the world—the Boston 
Public Library — there was a bitter and vigorous debate, 
headlined in the daily press, as to whether the library 
might be permitted to maintain in its reference collections 
bound copies of Pravda and Izvestia. It is even more 
startling to recall that that issue was decided in favor of 
this most elementary of freedoms by only one vote among 
the Board of Trustees. 


Such attacks are now rare, and when they occur com- 
mand little community support. Two exceptions to this 
optimistic view may be noted. One is that the content of 
school libraries is subject to the same kind of scrutiny 
and pressure as is the content of school textbooks, and 
school libraries having no independent board of trustees 
are less strongly situated to resist such pressures. As in 
the case of textbooks, however, this is part of the larger 
problem of freedom and diversity in American education 
as a whole, and can hardly be dealt with separately. 

The other and presently grave exception is in the case 
of books dealing with racial problems. Such absurdities 
as the banning of a children’s book with illustrations in 
South Carolina of white and negro boys swimming to- 
gether in a swimming hole, or in another Southern state 
of a book which dealt with a little white rabbit and a 
little black rabbit, have been widely publicized. Perhaps 
less noted was the severe and more serious attack on the 
distinguished state librarian of Alabama for her having 
routinely circulated to the libraries of the state, the 
American Library Association’s list of notable books of 
the year which happened to include Martin Luther King’s 
autobiography. Though sustained in her position at the 
time, the state librarian shortly thereafter resigned to 
accept a position outside Alabama. 


The fact that there are so few attacks of this kind 
today, even in the South, may however induce a false 
sense of assurance. It is worth examining to what degree 
attacks are avoided by librarians and school officials 
themselves who take care to avoid offense. One could only 
make surmises about this until the recent appearance of 
Marjorie Fisk’s book, Selection and Censorship: A Study 
of School and Public Libraries in California, which re- 
ports a study done under the sponsorship of the School 
of Librarianship at the University of California under a 
grant from the Fund for the Republic. Miss Fisk’s careful 
study indicated that 18 per cent of all California librari- 
ans surveyed habitually avoided acquiring material 
thought likely to be controversial because of its political 
views, its sexual content, its profanity, or its reference to 
race or religion, and another 4 per cent avoided such 
material if it were in the spotlight or if its avoidance 
could be justfied for other reasons. It is also to be noted 
that while in 56 per cent of the cases in which objections 
to a book were made by someone outside the library, it 
was retained in the collection and in circulation, but if 
any member of the library staff objected the book was re- 
moved from the collections or from circulation in 85 per 
cent of the cases. These figures suggest that for every 
time a book is publicly removed from circulation because 
of a demand from a pressure group, there are many oc- 
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casions, perhaps hundreds of occasions, in which a book 
is never bought or its circulation is restricted because the 


library staff wishes to avoid the attentions of the pressure | 


group. 

These statistics are not quoted in a desire to reflect 
upon the integrity or courage of the library profession. 
On the contrary, I know of no group of people who as a 
profession and as individuals have stood more steadfastly 
for the freedom to read in the United States, or been so 
freely willing to do so at the peril of their positions and 
professional careers. If fear of censorious community 
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groups can produce this sort of reaction even among 


librarians, we have doubtless underestimated its silent 
impact throughout many other areas of the community. 

It is encouraging to note that the incidence of vol- 
untary censorship in libraries is much lower among city 
and county library systems of some size than in small 
libraries or in school libraries, that it is lower among 
younger librarians than among older ones, and lower 
among the better-trained professionally and those with 
closer professional association identifications. It is clear 
that the trend of the profession itself is toward a steadily 
greater resistance to pressure groups. 

It is a matter of regret that we do not have some study 


comparable to Miss Fisk’s of the current practice of 


Southern librarians with regard to books dealing with 


racial problems. I think it is reasonably clear that this | 


would reveal that in an area where there is a desperate — 


need to enlarge the community’s opportunity to see both 
sides of a question and to explore varying points of view, 


many libraries have been compelled to fail in this central — 


function. 


The Influence of Economic Considerations 


A final relationship of government to the freedom of — 
information lies in the fact that governmental policy does — 


much to control the economic circumstances in which — 


the media of communication operates. The government’s 
influence in this field is felt largely through the policies 
of the Federal Communications Commission and the stat- 
utes relevant to its work. But it is felt as well in such 
matters as anti-trust actions, and even copyright and 
postal rates. 

At the present time, I believe it is fair to say that an 
overemphasis of predominant or majority views and 
interests is unconsciously built into the structure of the 
communications system. This is partly a matter of tech- 
nology. The basic economic and technical characteristics 
of films, and even of broadcasting, is such that their 
efficiency can be realized only when they are reaching 
fairly large audiences. This is just as true for the British 
Broadcasting Corporation as for the advertising-support- 
ed networks of the United States. This technological fact 
predisposes all the mass media to confine themselves 
primarily (though certainly not exclusively) to those 
cultural programs that are reasonably certain to com- 
mand a large audience; that is to conform to an already 
widely accepted taste. It also makes it very difficult for a 
novel point of view or a just emerging problem to gain 
access to network broadcasts or to other mass components 
of the communications system. Let me make it clear that 
I am not now talking about the ability of each of two 
conflicting points of view to get on the air so long as each 


is a well recognized point of view about a controversy 
that already commands attention. It is rather the subject 
or point of view in which people are not yet interested 
but ought to be interested that finds understandable difh- 
cuity in gaining access to the mass media. 

This tendency. is greatly magnified by the fact that 
the cost of most of the daily mass communications re- 
ceived by Americans is borne by advertisers. The desire 
of the advertiser to reach the largest possible audience 
with a sales message greatly reinforces the natural pro- 
pensity of the mass media to concentrate primarily on 
mass audience. This is especially true in the case of 
broadcasting which cannot effectively reach the special- 
ized market served by magazines and hence must attract 
mass advertisers that in turn seek mass assemblages of 
general consumers. Hence even an enormous audience, 
perhaps even two or three million, lacking any way to 
pay directly for what they want on television may not be 
able to get something they like on prime evening time 
because the advertiser who does pay needs an even bigger 
audience. 


An Homogenized Image 


But more serious yet may be the fact that in broad- 
casiing the advertiser determines the content of the pro- 
gram he sponsors. He desires not only a very big audi- 
ence, but an audience that has not been offended or 
depressed or startled or shocked or stimulated to resent- 
ment or rejection that might be unconsciously attached 
to the advertised product. He wants rather a program 
that is compatible with the audience’s views and interests 
and will achieve with the audience those reactions of 
approval and credibility that attach to a communication 
that confirms one’s already established positions. 

For all of these reasons the mass components of our 
communications system which overwhelmingly predomi- 
nate in the attention of the public, tend to echo what 
already is. One fears malign purposes at the center of the 
communications web, “hidden persuaders” who seek to 
transform us surreptitiously, political propagandists — 
more subtle Goebbels —who will insidiously corrupt 
our independence. Our danger is, however, quite different. 
The vast mechanism of communication which so sur- 
rounds us and fills our hours and creates for us the 
meaning of the world beyond our daily round is rather 
painstakingly devoted through polls and ratings and 
surveys and tests to finding out just what we are like 
now, what interests us, what our tastes are, what our 
prejudices are, and then holding up for us a vast and 
rose-tinted mirror. It is not big brother who speaks from 
the screen. It is the homogenized image of ourselves, the 
same image that is reflected from the daily press and in 
the pages of the news magazine. 

There are, of course, important exceptions, but there 
can be no question that the unconscious but inevitable 
influence of the general character of the communication 
system operates powerfully and pervasively toward fixing 
a relatively unchallenged consensus around a dominant 
view — thus assigning to the communications system an 
almost diametrically opposite purpose from the challeng- 
ing and critical one originally envisioned by Jefferson and 
the other founding fathers. 

We pointed out earlier how important is the govern- 
ment’s dominance over the sources of information. When 


the power to govern is so linked with control over the 
information needed to appraise the acts of government, 
it is of the utmost importance that the communications 
process itself subject the flow of data to the maximum 
independent criticism. We need —we deeply need — to 
have our information in these sensitive areas reach us 
through a variety of channels in which it has been ap- 
praised, tested, commented on from as many points of 
view as possible, It will be fatal to the ends of govern- 
ment itself if we are reduced to the blind following of 
government policy because the only view of issues we 
have is one uncritically shaped for us by the communica- 
tions system from the materials provided by the govern- 
ment. 


Variety, Conflicting Viewpoints Needed in Communications System 


This morning’s program does not offer time nor have 
I competence to discuss the varied solutions that have 
been suggested for the problem of introducing variety 
and independence into our communications system. You 
have all seen proposals to establish a governmental broad- 
casting network or a foundation-supported network, to 
divorce advertising control of program content, to break 
up broadcasting networks, to increase the number of 
independent broadcasting stations. | do not wish here to 
advocate or even to comment on any of these proposals. 
I merely mean to suggest that patterns unwillingly im- 
posed on the communications system by its economic 
structure and by underlying government policy probably 
have far, far more to do with the true freedom of 
information in this country and will have a far greater 
influence upon our national future than even overt gov- 
ernmental censorship. 

I believe it is of great importance that the American 
Civil Liberties Union follow developments in this field 
closely and be prepared, in association with the many 
other groups that share some of our interest, to take a 
vigorous position on them. 

In conclusion, let me say that I am trying, in addition 
to commenting on our familiar problems of overt censor- 
ship, to suggest some other areas that, though perhaps 
peripheral to our central traditions, are in the long run of 
of even greater importance to the freedom of communi- 
cations. 

It is characteristic of these additional categories of 
problems that they cannot be analyzed into legal blacks 
and whites and that they cannot be resolved in the courts. 
These are problems whose solution requires a wise and 
perceptive understanding of complex facts and can be 
achieved only in an atmosphere of community acceptance. 
Indeed, free communication can truly take place only in 
a community that is prepared to accept and to listen. 


A Deaf or Informed Society? 


It is one of the tragedies of history that it is precisely 
in those areas in which misunderstanding is most nearly 
complete and passion has most completely replaced rea- 
son — that is, to say, those areas in which free communi- 
cation is most desperately needed as a healing service — 
that communication is most ruthlessly suppressed. It was 
when our need to understand communism was most acute 
that McCarthyism was most nearly successful in suppress- 
ing intelligent discussion of the issues it presented. We 
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see our bitterest example today in connection with racial 
issues where in almost mathematical proportions as the 
need for discussion and exchange of views is most ur- 
gent, it becomes most difficult. To be specific no books 
are more needed in our libraries than precisely those on 
racial matters which fear and repression exclude and they 
are most needed in precisely those communities in which 
repression takes place. 

It has been said that whom the gods would destroy 
they first make mad. Another way of saying perhaps the 
same thing is that a society the gods would destroy they 
first make deaf. The true success of our efforts to preserve 
and enlarge the freedom of communication must depend 
not only on winning lonely legal fights, but in creating 
in communities in which the ACLU and it affiliates op- 
erate a willingness to hear minority and divergent and 
hostile points of view, and indeed a common willingness 
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in the community to work to set up an environment in 
which such views can be heard. The library is best pre: 
pared against attack whose board of trustees understands 
the problem and is assured of community support lon 
before an attack occurs. So with the school system an 
with all the other agencies of communication. It is very 
heartening in working with this problem to realize th 
number of diverse elements in every community who 
share our devotion to freedom of communication an 
who only await leadership to be mobilized into action. 
One of the most constructive efforts of the ACLU and 
all of its affiliates, I believe, can be to cultivate associa- 
tion with these groups in times in which tension is rela-. 
tively relaxed so that when the freedom to communicate 
is actually challenged in the community, there exists al- 
ready a common understanding among men devoted| 
to freedom. 


